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LEGISLATIVE NOTES AND REVIEWS 

EDITED BY JOHN A. LAPP 

Director Indiana Bureau of Legislative Information 

Constitutional Conventions 1 

Written constitutions are an American institution, based upon the 
following four ideas : to wit, that charters of government should be in 
writing, that there exist certain inherent rights which should be as- 
serted in these charters, that these charters should be superior to mere 
statutes, and that these charters are contracts between each citizen 
and the whole state. 

The convention, as a distinct body for the framing or alteration of 
constitutions, was invented in Massachusetts during the Revolution. 
Since then there have gradually developed two leading methods of 
changing constitutions: by the regular legislature (now possible in 
every state except New Hampshire), or by a convention (now possible 
in every state except Rhode Island); in either case a submission of 
the proposed changes to the people is almost always required. In 
twelve states amendment is now possible by direct popular initiative, 
without the interposition of either the legislature or a convention. 

Government in America is based upon the theory of popular sove- 
reignty; the people govern through representatives, merely as a matter 
of convenience. The term "the people" means the people as organ- 
ized into the state, rather than as a collection of individuals. All 
persons, men and women, infants and adults, comprise "the people." 
Yet the term in a political sense means the people speaking through 
the voters. 

The people can speak only through their authorized representatives, 
the legal voters. These, in turn, can represent the people only at an 
election duly called and held. It is only at such an election that the 
minority can be bound by the action of the majority, and the non- 
voters be bound by the action of those who vote. When a part of the 

1 An abstract of a book by the same name published by Little, Brown and 
Company. 

519 



520 THE AMERICAN POLITICAL SCIENCE REVIEW 

people or even a majority of them acts outside the forms of law, they 
have no right to bind the rest. 

The people have the right to change their form of government at 
will, using whatever method suits them. This is a fundamental right, 
asserted by the Declaration of Independence and by most constitutions. 

The people may exercise this right in any one of three ways: by 
some authorized procedure; by an extraconstitutional but lawful act, 
representing the whole people; or by acquiescing in a spontaneous act 
of a part of the people. An authorized procedure is one which has the 
sanction of Congress in the case of a territory, or of the constitution 
in the case of a state. An extraconstitutional movement for the altera- 
tion of the constitution derives its validity from the inherent power of 
the people. A spontaneous movement becomes effective only'by subse- 
quent popular acquiescence, produced usually by force. 

Any given method of amendment may be (1) authorized by the 
constitution; (2) permitted by not being prohibited; (3) prohibited 
by the constitution; or (4) beyond the constitution's control. Any- 
thing beyond the constitution's control enjoys exactly the same status 
regardless of whether the constitution attempts to authorize or to 
prohibit it, or merely remains silent on the subject. 

Definitions and Analysis. The word "constitutional" in the phrase 
"constitutional convention" does not refer to the constitutionality of 
the convention. 

Any dispute as to whether or not a convention is a "revolution" is 
merely a dispute over definitions; for the word "revolutionary" may 
equally well mean "unlawful and violent" or merely "unauthorized 
by the constitution." 

Each of the three classes of changes in constitutions — i.e., authorized, 
extraconstitutional, and spontaneous — may take the form of a con- 
vention; this gives us three sorts of conventions. 

Spontaneous conventions, not being bound by law, can furnish no 
useful precedents. 

Unauthorized conventions are valid. Conventions unauthorized by 
the constitution have been held in the United States on over thirty 
occasions'. It is now too late to question their validity. Such con- 
ventions have never been regarded by the courts as authorized by the 
constitution. In fact, at least one court (Rhode Island) has held 
them to be impliedly prohibited, by the fact that the constitution 
mentions another method of amendment. Implied prohibition is as 
effective as express prohibition. Thus such conventions cannot be 
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considered as held under the constitution, for under the constitution 
they would be unconstitutional. Yet their validity is unquestioned 
except in Rhode Island. They owe their validity to "the natural 

right of the people to provide for the alteration and 

amendment of their fundamental laws." 

In twelve states (Arkansas, Connecticut, Indiana, Louisiana, Massa- 
chusetts, Mississippi, New Jersey, North Dakota, Pennsylvania, 
Rhode Island, Texas and Vermont) the constitution impliedly pro- 
hibits the convention by expressly authorizing 'another method of 
amendment. Yet in all of these, except Rhode Island, Vermont and 
Indiana, such conventions have been held. In Indiana, 2 Louisiana, 
North Dakota and Pennsylvania the courts have stated that such con- 
ventions are .valid; and in Vermont and Massachusetts there have been 
official expressions of opinion to the same effect. 

Thus conventions called by the people, speaking through their 
electorate at a regular election, are of unquestionable validity; and are 
extra or supraconstitutional, rather than constitutional. 

Conventions have even been held on five occasions in spite of express 
prohibition in the constitution, and on four other occasions in a differ- 
ent manner from that authorized by the constitution. These cases 
lend weight to the theory that all conventions are extraconstitutional 
in their nature, even including those apparently authorized by the 
constitution. 

Who enacts the convention act? The people enact the convention 
act, where they invoke the initiative. Where the constitution requires 
that a convention act be referred to a popular vote, the voters call the 
convention. Where the constitution permits the legislature to call a 
convention, it is probably the act of the legislature alone, unless we 
hold that the people ratify the action by voting under the act, or by 
not invoking the referendum against it. 

From the four cases in which the people disregarded the constitu- 
tional provisions for holding a convention and held one in another way, 
it is arguable that a convention, called by the people under authority 
granted by the constitution, stands upon no different footing from one 
held when the constitution withheld this authority. 

2 On July 13, the Indiana Supreme Court declared invalid the act of the 
legislature providing for a constitutional convention, holding that the question 
of calling a convention must first be submitted to popular vote. Bennett v. 
Jackson. 
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In the absence of applicable constitutional provisions, legislatures 
have sometimes called conventions without taking a popular vote; 
but the validity of such conventions nowadays may be doubted. 

Where the legislature submits the entire convention act to a popular 
vote, it is clear that the voters enact the act. The same is probably 
true when the people vote on the mere question of holding a conven- 
tion, under an act which already purports to have been passed by the 
legislature; for the passing of a convention act is not within the strictly 
legislative powers of the legislature. 

By analogy a similar constitutional provision may possibly become 
a popular enactment by reason of popular action being taken under it. 
Thus it is possible that all provisions, whether statutory or in con- 
stitutions, for the holding of conventions are in reality given their 
entire validity by popular action thereunder. 

Nevertheless, the people have not the machinery to hold a conven- 
tion, unless they are assisted either by the legislature or the consti- 
tution. It is preferable that this machinery be provided in detail by 
the constitution, as the people will not then be subject to the whim of 
the legislature, but may have a convention whenever they desire to 
exercise their unquestionable right to have one. 

The only action which could be characterized as distinctly that of 
the legislature alone would be for the legislature both to call the con- 
vention and to elect the delegates, without any popular participation 
at any stage of the proceedings. 

Legislatures as conventions. A state constitution is a legislative act 
of the people; but there is a marked distinction between the legislative 
powers of the people and the legislative powers of the legislature. 

In exercising the legislative method of amendment, the legislature 
acts as a convention, being specially empowered thereto; but with this 
difference, that it is much more strictly bound to the terms of its war- 
rant of authority than is an ordinary convention. The legislature 
owes its powers, in this connection, to an express grant. 

As to whether the legislature can act as an ordinary convention with- 
out a similar express grant, the authorities are divided. This can be 
done in North Dakota, but not in Indiana. It is clear, however, that 
the legislature cannot claim this right under its general grant of legisla- 
tive powers. 

Executive Intervention. The convention, although called at irregu- 
lar intervals, is really a fourth branch of the government, and hence 
should enjoy the same independence from each of the three regular 
branches as they do from each other. 
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The governor cannot veto a legislative act which provides for a 
popular vote on calling a convention, under provisions in the consti- 
tution, but can veto one which prescribes the details. Thus, if the 
constitution provides for the details, the governor cannot prevent the 
holding of the convention. The authorities disagree as to whether the 
governor can veto a convention act in states where the constitution is 
silent on the subject of conventions. The governor cannot veto an 
initiative statute which either calls a convention or prescribes the 
details. 

All the foregoing gubernatorial interference is exercised, however, 
under the governor's legislative, rather than under his executive powers. 
In his executive capacity, the governor is often the authoritative 
official to decide whether or not a new constitution is legal. Similarly, 
the federal executive has the power to settle this question, acting under 
either of two clauses in the Constitution of the United States, one of 
which guarantees a republican form of government to each state and 
the other of which authorizes the President to maintain order in any 
state which requests it. The governor participates to some extent in 
this federal interference by requesting it. 

Legislative control. The question, "Can the legislature amend the 
convention act?" involves three questions: What is the general power 
of the legislature to interfere with conventions? Who enacted the act* 
Can the legislature amend that which the people have enacted? 

Assuming that the subject matter of the amendment is within the 
delegated powers of the legislature, but that the people enacted the 
original act, then it is certain. that the legislature cannot amend it. 
But the legislature can amend a convention act passed solely by it, 
unless we adopt the theory that the people have assumed responsibility 
for the act merely by participating in an election held under it. 

The power of the legislature to control the convention depends largely 
upon who passes the convention act. If the legislature passes it, it 
probably is not binding upon the convention; if the people pass it, it 
probably is binding. The confusion of precedents and authorities 
upon this point is largely due to a failure to analyze the source of each 
of the various individual statutes. 

It is clear that the legislature cannot bind a convention which is 
held under the constitution; unless, of course, the constitution should 
authorize such interference. Perhaps, however, the legislature can 
impose restrictions upon a convention to the same extent that it can 
upon the judiciary; but this may be doubted, for the judiciary needs 
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legislative regulation, whereas the convention, being a legislative body, 
can pass its own incidental legislation. Where conventions have 
acceded to legislative restrictions, this merely proves that the restric- 
tions seemed reasonable, not that they were binding. The convention 
would lose a large part of its usefulness if it were subject to legislative 
control. 

It is clear that the legislature has no power to abolish a pending con- 
vention, except perhaps in cases of great emergency. But the legislature 
may possibly be able indirectly to eliminate a convention, by with- 
holding funds. And the legislature is in a position to direct the course 
of popular control of conventions, by framing the convention act. 

In case the legality of a convention is in doubt, the legislature may 
be in a position to determine it, by recognition or non-recognition, or 
by soliciting federal intervention; or, if a federal question is involved, 
the legal standing of a convention may, in some instances, be deter- 
mined by Congress. 

Popular control. A convention act, enacted by the people, is abso- 
lutely binding upon the convention. 

The electorate can amend a convention act, regardless of whether 
it was originally passed by the legislature alone, by the legislature and 
the electorate, or by the electorate alone. 

No one, except the people as a whole, can acquire a vested right in a 
convention movement. The electorate can abolish the convention at 
any time, or merely nullify its work by refusing to accept it. 

The people have a right to instruct their delegates, but the instruc- 
tions will have a moral rather than a legal force. 

Convention sovereignty. The conventions of the Revolutionary war 
period exercised sovereign powers, by necessity. The same may be 
said with respect to secession (not strictly constitutional conventions), 
reconstruction and territorial conventions. But these furnish no prec- 
edent for state conventions in times of peace; the objection, however, 
being to the weight, rather than to the admissibility of the evidence. 
The doctrine of convention sovereignty, so-called, merely represents 
oratorical flights of fancy, and goes no further in actual practice than 
to assert that the convention possesses incidental and emergency powers, 
and is independent of legislative control. 

A convention has no right to legislate. But it can validate its legis- 
lation by inserting it in the constitution, or by a blanket validating- 
clause in the constitution, or by submitting the legislation to the people. 
And if the constitution or a convention act enacted by the people 
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exempts the convention from the necessity of submitting its work to 
the people, it probably can legislate to its heart's content. 

A convention can pass such rules and ordinances as are necessarily 
incident to its business of constitution-framing, or which are necessary 
to taking the popular vote on the changes submitted by it or to put- 
ting its constitution into effect. 

The principle whereby territorial and reconstruction conventions 
have exercised powers entrusted by the Constitution of the United 
States to the state legislatures may possibly be extended to state 
conventions. 

Judicial intervention. The courts require a strict compliance with 
the constitutional provisions relative to amendment by the legislative 
method, but are not so strict with respect to constitutional provisions 
relative to the convention method. 

It is an open question whether courts will interfere with a conven 
tion in respect to matters not regulated by the constitution; although 
probably they ought not to. But it is clear that they cannot and will 
not interfere in the internal affairs of a convention. 

The weight of authority is that the courts cannot interfere after the 
adoption of a change by the people, the question then having become 
political rather than legal; but this doctrine may not apply to amend- 
ments which do not go to the root of the whole structure of the gov- 
ernment. The value of a judicial determination as to the validity of a 
government, is minimized by the fact that a court is bound to decide 
in favor of the constitution under which it holds office. 

But a different question from that of judicial interference with the 
proper functions of a convention is that of judicial interference with 
the convention in matters outside its proper functions; the law being 
clear that a court may stop an ultra vires act of a convention as readily 
as it would stop an ultra vires act of any other department of the 
government. 

The United States courts have no power to interfere with a con- 
vention, except in case of the violation of the United States Constitu- 
tion or where some other federal question is involved, such as the elec- 
tion of congressmen. 

The courts will assist a convention to secure its rights, much the 
same as they would assist any other branch of the government. In 
states where the courts do not interpret their advisory duties too 
strictly, they will probably assist the convention by judicial advice, 
much the same as they would assist any other branch of the 
government. 
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Constitution inapplicable. Although it is true that the old consti- 
tution remains in full force during the sitting of the convention, this 
does not necessarily mean that it applies to the convention, especially 
with respect to such constitutions as are entirely silent on the subject 
of conventions. 

From the four cases in which the people disregarded the constitu- 
tional provisions for holding a convention and held one in another 
way, we may infer that constitutional provisions for the holding of a 
convention are probably merely directory. But, like a convention 
act, they may be made mandatory by popular action thereunder. 

From the holding of conventions on over thirty occasions when 
impliedly prohibited by the constitution, and on five occasions when 
expressly prohibited by the constitutions, we may infer that the con- 
stitution cannot prevent the holding of a convention. By the same 
token, it should not be able to restrict a convention. Consequently, 
and from the further fact that it does not even purport to apply, the 
constitution has absolutely no application to extraconstitutional con- 
ventions. Unamendable portions of a constitution may be amended 
by a convention, although not by the legislative method. 

Conventions, like other branches of the state government, are, how- 
ever, bound by the Constitution of the United States. 

Internal Procedure. A convention is the sole judge of its own mem- 
bership. This right carries with it the power to provide for the filling 
of vacancies and to expel members. 

It can hire a hall, choose officers and employees, adopt rules, pur- 
chase supplies, perpetuate its records and arrange for all necessary 
printing. It need not employ the regular state printer. It may bind 
the state credit for its legitimate expenses. It may maintain order and 
punish both members and outsiders for direct contempt. In general, 
it has all powers necessarily incident to the business delegated to it. 
It can probably reconvene after the popular adoption of its proposals, 
to codify and promulgate the amended constitution; at least it can 
reconvene for the latter purpose. 

Status of delegates. The term "officer" in a constitution means a 
person holding office under that constitution. Thus, although dele- 
gates to an extraconstitutional convention are "officers," they are not 
:< officers" within the meaning of the constitution. 

It would be anomalous for the delegates to take an oath to support 
the constitution which they have assembled to overturn, in a manner 
impliedly prohibited by it; and so this is rarely done. But as the 
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Constitution of the United States is binding upon them, they should 
swear to support the latter; and should also swear to perform faith- 
fully the duties of delegate. 

Delegates are probably entitled to the same privileges and immuni- 
ties as are inherent in members of the legislature. 

Submission of amendments. Submission of amendments to the people 
is necessary when required by the constitution, or by a convention act 
which the people have enacted. And there is some authority to the 
effect that, apart from any such requirement, the work of an extra- 
constitutional convention is not valid until it has been ratified by a 
popular vote. This is probably true at least in cases in which the 
convention is called by the legislature acting alone. 

The legislature cannot change the time for submission, for that 
would amount to amending the convention act, which is impossible if 
the people originally enacted it; and would amount to legislative inter- 
ference, which also is illegal. But the convention, by the force of 
necessity, has the right, even if the convention act is popular in its 
nature, to change the time for submission, if their work is not com- 
pleted in time to submit on the date set. 

There is no inherent difference between a new constitution and an 
amended constitution. The phrase "specific and particular amend- 
ment," or similar phrase, in a constitution means merely "amend- 
ment," or at the most a single definite proposition, as distinguished 
from a vague general need for a number of changes. 

A convention called to make a general revision may submit a num- 
ber of separate amendments, or a new constitution, or a new constitu- 
tion plus a few separable propositions. Every distinct proposition not 
vital to the scheme as a whole ought to be submitted separately. 

The convention can lawfully enlarge or reduce the electorate to 
which it submits its work, subject only to the provisions of the Con- 
stitution of the United States. In the absence of restrictions contained 
in an act on which the people have voted, the convention may lawfully 
prescribe all the details for submission and promulgation of the amend- 
ments recommended by it. 

Acquiescence. The validity of all constitutional changes rests, in 
the last analysis, upon "the assent of the people." Lapse of time, 
accompanied by popular and governmental acquiescence, will cure 
almost any informality; but this cure affects merely the results, and 
does not relate back and validate the means. 

The validity of a convention-born amendment rests not on the 
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submission of the amendment to the people; but rather on the sub- 
mission to the amendment by the people. 

All governments derive their just powers from the consent of the 
governed, rather than from a compliance with any mere legal formali- 
ties in the method of their inception. 

Roger Sherman Hoar. 3 

Legislative Activity in Massachusetts, 1916. In the last few 
years there has been much comment on the decline of American state 
government, and at the same time much complaint of the steadily 
increasing amount of new legislation. Back of this annual flood of 
laws poured out by the legislature upon the state is a much larger 
flood of bills poured in upon the no less unfortunate legislature, which 
must struggle with it as best it can. It seems reasonable to suppose 
that not all of this material is suited to legislative activity, and that, 
if the legislature was relieved of the work less adapted to it, not only 
would the annual output of laws be reduced in amount, but it would 
also be improved in quality. In short the legislature would become 
more efficient. And between inefficiency and decline of influence 
there must be some causal connection. 

On the hypothesis that subject matter and efficiency are related, 
the first step is to break up into its component elements the mass of 
legislative material, and to sift out those which are relatively more 
suitable from those which can be better handled elsewhere. The 
present study is an analysis and classification of the subject matter 
with which the general court of Massachusetts had to deal in its 
regular annual session of 1916, and is intended to show merely the 
general trend of legislative activity. It is based on an examination 
of the 2288 house and 537 senate documents of the session, including 
2026 bills and resolves referred to committees, of which 861 bills and 
resolves eventually passed both branches of the legislature. 

The general court of Massachusetts consists of a senate of 40 members 
and a house of representatives of 240 members, all of whom are elected 
annually. Each house elects its presiding officer, who makes the com- 
mittee assignments for that house. There are 34 regular committees, 
besides the committee on third reading which has purely formal work, 
and in addition there is usually a special committee on the governor's 

3 A member of the commission to compile information and data for the use 
of the Massachusetts Convention of 1917, and formerly state senator and assis- 
tant attorney general of that state. 



